This article aims to critically examine the development of alternatives to immigration detention policies. In the European Union, the emergence of alternatives to detention in the immigration framework is a relatively new phenomenon, strongly inspired by the criminal framework and enshrined in a movement of increased regulation of the immigration detention regime. Through promoting this notion, civil society has sought to engage in a constructive dialogue with States on the use of detention and the possibility to use less coercive and more human rights compliant approaches when dealing with migrants. In Europe, while these campaigns have yielded some positive results, one can question whether, when implemented, they have led to a humanisation of migration policies or, on the contrary, to an increase in the criminalisation of migrants. In view of the above, this article introduces briefly the different understandings of what are alternatives in the framework of immigration detention. Secondly, it analyses their current state of implementation in the EU European Union, both from the legal and political perspective. From this analysis, some opportunities and risks associated with such developments are presented. Finally, possible ways forward are proposed to support civil society's positioning on this issue.
INTRODUCTION
In the last decades, international organizations, such as the United Nations High Commissioner for Refugees (UNHCR), 1 and civil society organizations 2 in a number of countries have expressed concerns about the increasing use of immigration detention. In parallel, the United Nations (UN) has stepped up its advocacy efforts to urge States to respect international law requirements and resort to the detention of migrants only in exceptional cases. The involvement of civil society in these used where detention has a legitimate basis, in particular where a justified ground for detention is identified in the individual case, yet a less restrictive means of control is at the State's disposal and should therefore be used. In the broader sense, ATD refers to any of a range of policies and practices that States use to manage the migration process, which fall short of detention, but typically involve some restrictions. 7 UNHCR has adopted the following definition underlining the legal principles underpinning the concept of ATD:
Any legislation, policy or practice that allows asylum-seekers to reside in the community subject to a number of conditions or restrictions on their freedom of movement. Alternatives to detention must not become alternative forms of detention, nor imposed where no conditions on release or liberty are required. They should respect the principle of minimum intervention and pay close attention to the specific situation of particular vulnerable groups. The liberty and freedom of movement for asylum-seekers is always the first option. 8 Another understanding of ATD for asylum-seekers can be advanced on the basis of EU law. 9 The IDC, however, adopted a broad definition of ATD, followed by a number of civil society organizations: "Any law, policy or practice by which persons are not detained for reasons relating to their migration status." 10 As explained in IDC's position paper, the latter definition serves the purpose of initiating a constructive dialogue with States on their migration policy in general, putting forward the advantages of moving away from detention. Indeed, through its discussions with States on ATD, it seeks to trigger a change of approach from enforcement to early engagement and collaboration with migrants. According to the organization:
The phrase "alternatives to immigration detention" ("alternatives") is not an established legal term nor a prescriptive concept, but a fundamentally different way of approaching the governance of migration. Alternatives shift the emphasis away from security and restrictions to a pragmatic and proactive approach focused on case resolution. An alternative approach respects asylum seekers, refugees and migrants as rights holders who can be empowered to comply with immigration processes without the need for restrictions or deprivations of liberty.
From this discussion about definitions, one can conclude that the promotion of ATD appears to serve several purposes. First of all, ATD can be understood as the practical translation of legal principles entrenched in international law. Indeed, according to the principles of necessity and proportionality, less coercive measures should always be sought before resorting to detention. This approach aims to promote the rule of law. Secondly, ATD are discussed as practical solutions for managing migrants in the community. In this case, a more pragmatic approach is adopted, recognizing the needs and challenges met by States in managing migration flows, and proposing a different model of migration management. At the centre of the model is the need to establish ways to deal with migrants in our society that are more humane, efficient, and less costly than detention.
ALTERNATIVES TO DETENTION IN THE EU CONTEXT
3.1. The use of detention in the framework of more restrictive migration policies The recent advocacy push for ATD has emerged in response to more restrictive migration policies and tougher measures against irregular migration in a number of States around the world, of which detention is only one of the symptoms. In this sense, it was built as a reactive rather than a proactive advocacy campaign.
To begin with, the number of migrants detained has increased considerably in recent decades. In that respect, Europe is not an exception. Despite many differences in the EU with regard to detention conditions, numbers of people detained and length of detention, the great majority of Member States currently detain migrants. It is impossible to arrive at a precise figure, but Migreurop 12 has documented the dramatic increase in the number of detention centres in both the EU and neighbouring countries, and reported the existence of 37,000 places in detention centres for migrants in 2012. 13 These findings are supported by research showing that, for example, the number of people in immigration detention in the UK 14 rose from 250 people in 1993, to 2,260 in 2003 15 and 28,909 in 2012, 16 and in France from 28,220 in 2003 to 51,385 in 2013. 17 As outlined by UNHCR's Global Strategy: "Putting people in detention has become a routine -rather than exceptional -response to the irregular entry or stay of asylum-seekers and migrants in a number of countries."
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In addition to the number of people detained, non-governmental organizations and international organizations documented widespread violations of human rights in immigration detention centres. Member States such as Greece, Malta, Belgium, and France have been repeatedly condemned by the European Court of Human Rights (ECtHR) on the basis of inhuman and degrading treatment in detention (Article 3 of the European Convention on Human Rights (ECHR)) 19 and arbitrariness of detention decisions (Article 5 ECHR). 20 A mix of factors can explain such developments, the most prominent one being the criminalisation of migration. 21 Indeed, although immigration detention should remain an administrative and non-punitive measure, thereby distinct from criminal detention, recent research has shown that the reality on the ground is more complex.
First, many testimonies show that detained migrants and asylum-seekers feel that they are punished for a crime that they have not committed. A recent study in Swedish immigration detention centres indicates that detainees consider detention to be imprisonment and that there are striking similarities between experiences of imprisonment among criminal prisoners and the experience of administrative detention among detainees. 22 Secondly, there is a clear conflation between criminal and administrative law, a phenomenon that has been termed "crimmigration" by some academics. 23 In recent years, immigration law has been absorbing the theories, methods, perceptions, and priorities associated with criminal enforcement, while rejecting the procedural ingredients of criminal adjudication. 24 A piece of recent legal analysis has suggested that current EU law allows pre-removal detention to be an instrument of coercion designed to force people to cooperate for the purpose of their own removal, thereby becoming a punitive tool:
Formally, preventive detention is allowed not only in order to prevent absconding. Arguably, both the European and Swiss legislation fail to preclude that authorities rely on the penal function of deterrence in order to subject non-citizens to administrative orders and to enforce removals. [ . . . ] In this perspective, pre-removal detention should not be understood merely as an instrument of immigration control, but rather as a wider instrument of control of "undesirable foreigners". The use of deprivation of liberty with the specific purpose of deterrence in order to control immigration but also, perhaps in a lesser extent, to control crimes, unveils the penal nature of immigration detention.
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In line with what is described above, several European scholars have underlined that, in practice, immigration detention could serve a range of political purposes that go far beyond those explicitly mentioned in the law. In an article published in 2010, Arjen Leerkes and Dennis Broeders explored the "informal" reasons that could explain the increased number of migrants in an irregular situation being subject to detention in the Netherlands. 26 According to their research, the "formal" objective of this type of detention -i.e. facilitating expulsion -was largely not being met: while the number of expulsions was going down, there had been a significant rise in the capacity and use of immigration detention. 27 They therefore argued that preexpulsion detention in the Netherlands serves three informal functions in addition to its formal function as an instrument of expulsion: deterring illegal residence, controlling pauperism, and managing popular anxiety by symbolically asserting state control.
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Although detention policies and their development should always be examined in their particular context, this analysis could be applied to other EU countries. Indeed, the deterrence and security arguments are regularly asserted in public discourse as valid reasons to detain, although they are not legally justifiable under international law.
Those supporting the argument of deterrence emphasise that harsh migration policies, of which detention is one of the strongest symbols, will potentially discourage the migrant from violating the laws of country (for example, by remaining on the territory without documentation) but will also give a strong signal to those wanting to migrate to the country. 29 The deterrence principle is central in criminal law as it relies on the idea that punishment and the threat of punishment inhibits crime. Criminal behaviour is, therefore, considered to be the result of a reasoned decision in which the potential offender weighs up the costs and benefits of a crime and chooses an action based on this assessment. 30 Yet, applying the same approach to migrants disregards the fact that they have very different motivations when making the choice to cross a border without documentation. A number of studies have found that immigration detention did not deter migrants from coming, notably because they saw it as "an inevitable part of their journey" 31 or because they had a limited understanding of migration policies in the countries of transit or arrival. This is even more the case for refugees seeking safety and protection who often do not have any choice other than to leave or to irregularly cross borders.
Finally, irregular migration is increasingly being associated with security issues.
32
In this framework, detention policies are being presented as a legitimate response to protecting national interests and national security. As analysed by Grant Mitchell and Robyn Sampson, in the context of globalisation "[d]etention has increasingly become a preferred means for States to maintain and assert their territorial authority and legitimacy, and respond to mounting political pressures regarding border security." 33 Making the choice to detain migrants is not exclusively a populist political stance, but the rise of extreme right-wing parties in most European countries has certainly contributed to its expansion. More recently, certain European governments, such as Hungary and Poland, have used the risk of a terrorist infiltration through irregular migration to justify harsh migration policies -which include detention of asylum-seekers. 34 This link between migration and terrorism will probably increase such tendencies in the coming years. 3.2. The practical implementation of alternatives to detention in the EU context 3.2.1. A positive legal evolution In this rather gloomy context, the push for ATD has, however, yielded some positive results. Although it is still early to evaluate the overall gains of such campaigns, a few points need to be underlined. First, the legislative framework is evolving on this topic. At EU level, the obligation to examine "less coercive measures" was introduced in the Returns Directive in 2008. 36 Moreover, the recast Reception Conditions Directive, which was adopted in June 2013, explicitly requires Member States to establish national rules concerning alternative schemes, and lists examples of ATD. 37 These instruments have the merit of regulating the use of detention and introducing clearly the obligation to use ATD. Consequently, new ATD schemes are being introduced and tested in several European countries (France, Hungary, Slovenia) with varying degrees of success.
One can note that this positive evolution is also reflected in some of the ECtHR jurisprudence. The ECtHR had in the past examined this issue mainly in relation to the arbitrary nature of a detention measure or to the inhuman and degrading nature of detention conditions. This is particularly the case for the detention of children, against which the Court has clearly taken a stance. 38 Certain rulings from the ECtHR have already led, in some cases, to substantial policy changes on detention. 39 Indeed, the Belgian Government's decision to set up "open housing units" as an ATD for families in 2008 was partially motivated by several rulings against its policy of detaining children. In recent rulings, this reasoning has been extended to other groups, such as in the Yoh-Ekale Mawanje case against Belgium, where the "less severe measures" test had been applied in the case of the detention of an adult. 40 As both the ECtHR and the EU Court of Justice are increasingly considering the obligation to consider less coercive or severe measures before resorting to detention, more jurisprudence is to be expected in the coming years.
Secondly, the evolution towards the increased use of ATD has benefited certain vulnerable categories of migrants, particularly families and children. For this group, a number of positive developments can be noted. In addition to Belgium, the UK and Austria also have implemented schemes that avoid the detention of families, including in the return procedure. Although there are mixed results in the way they have been implemented, entire groups that were previously being detained are now being submitted to less coercive measures, representing invaluable progress. situation differs considerably from one Member State to another and that this policy is still being consolidated.
A contrasted practical implementation
In line with the lack of clear definition mentioned above, alternative forms of detention were sometimes presented as ATD. In Slovenia, for example, national authorities considered that the practice of depriving asylum-seekers of their liberty in a reception centre constituted an ATD. The authorities also considered that tolerated stay -a temporary status that allows an alien who cannot be deported to remain in the country -was an ATD. Some stakeholders also presented voluntary return as an ATD while, in fact, according to the Returns Directive, detention cannot be imposed during the voluntary departure period. 42 If indeed the return remains "voluntary", there should not be an automatic link made with detention.
While Austria, Belgium, Lithuania, the Netherlands, UK, Slovenia, and Sweden have included ATD in their national law they are, except for the UK and Belgium, poorly regulated with regard to how to apply the restrictions contained in the ATD. This has led to major differences in application and lack of transparency in the decision-making process. In fact, most of the stakeholders interviewed expressed concerns with regard to the initial quality of decision-making on both detention and ATD, and reported the use of stereotypical and non-substantiated decisions, especially when justifying the risk of absconding. The study also revealed that practical considerations influenced decisions on whether to implement an alternative scheme or not. This included the perceived administrative convenience for processing the claim or the lack of alternative accommodation from an individual's own resources or through a guarantor. The consideration and imposition of ATD in initial decisionmaking currently depends largely on the strength of judicial control of such procedures at national level. In some Member States, such as Austria and Lithuania, which already have a robust national judicial system, national courts play a crucial role in applying the proportionality and necessity principles in relation to detention and ATD. In Austria, for example, automatic legal aid for applicants and a strong judicial oversight have resulted in the overturn of about 30 per cent of initial detention decisions taken by the police and, in some cases, in the imposition of an ATD.
RISKS AND OPPORTUNITIES CONTAINED IN THE PROMOTION OF ALTERNATIVES TO DETENTION
4.1. Towards a more humane policy It is important to underline that ATD, however restrictive, are always less harmful than detention. A number of medical and sociological studies have illustrated that experiencing detention seriously affects individuals' physical health and psychological well-being in both the short-and long-term, especially when detention conditions are substandard (overcrowding, lack of basic services etc.). 43 The psychological impact of detention on migrants can be particularly strong due to previous traumatic experiences both in the country of origin or during their journeys. Furthermore, migrants are particularly vulnerable due to the lack of information they have at hand, a poor understanding of their environment, and uncertainty about their future (and often about the duration of their detention).
Furthermore, the promotion of ATD constitutes an important opportunity to promote a more humane and efficient approach to migrants, taking into account their specificities. Research has shown that detention has a negative impact on the interaction between the individual and state authorities. A link between the experience of detention and the post-detention period is not made for migrants, as it is for those detained under the criminal framework. Even for those who are removed from the country, a detention measure is rarely combined with support to build a life project and enable reintegration in their country of origin. As stressed by Mary Bosworth:
In an inverse of the usual justifications of penal confinement, a period of detention neither changes the detainees nor prepares them for eventual return. Rather, detention merely confirms their identity. They are always, already noncitizens, excludable and deportable. 44 Authorities too often consider the experience of detention as an unavoidable part of the administrative procedure. This is mostly because, even on arrival, they are considered as potential returnees who should not be staying on the territory, and who are waiting to have their cases adjudicated. For migrants detained in pre-removal centres, they are in the process of being sent back to their country of origin. However, the reality on the ground is different. Many migrants held in detention end up staying on the territory, with statuses ranging from a residence permit for protection grounds to the "tolerated stay" status -or else they remain without a status. This is particularly the case of migrants in return procedures who are "unreturnable" and who are often repeatedly detained without any prospect of their case being resolved. 45 In the UK, for example, it is estimated that almost 40 per cent of detainees who spent more than 3 months in detention were eventually released into the community with their cases still outstanding. 46 For those individuals who finally do stay on the territory, the experience of detention will impact both their capacity and willingness to collaborate with authorities and their integration prospects. 47 Indeed, being deprived of freedom for reasons that might not be understood creates a strong feeling of injustice and alienation. This feeling of isolation can impact the detainee after her release, in how she perceives both herself and the "host" society. This is particularly the case for migrants when detained at arrival as they may lose their trust in a system that they initially believed in. The feeling of being treated unfairly when arriving in Europe, contrasts with the largely shared perception of Europe as a land of freedom and democracy. As underlined by Cathryn Costello and Esra Kaytaz in their research, 48 asylum-seekers are particularly prone to collaborating with the authorities at their arrival because:
First, the refugee predicament and fear of return; secondly, an existing inclination towards law-abidingness; thirdly the desire to avoid the hardship and vulnerability of irregular residence and lastly trust and perceptions of fairness of the host state, in particular its RSD [refugee status determination] process. 49 Ultimately, the use of detention will, therefore, affect the efficiency of the administrative processes, such as integration or RSD processes put in place by the State. A confrontational approach -such as the use of detention -should therefore be replaced by a collaborative approach based on the engagement of the individual. 50 One of the key elements of success suggested by recent research by IDC and UNHCR 51 is that compliance with administrative procedures is closely linked to the amount of trust built between the individual and the administration. It is also linked to the individual's sense of control and his/her ability to make, or contribute to decisions affecting her. 52 These recommendations apply to detention primarily but can also prove relevant for those ATD that limit themselves to "restrictions". Indeed, if the State wants to obtain compliance from migrants, then it should not rely on enforcement such as detention and enforcement-driven ATD. If a range of approaches and strategies to support individuals to meet their administrative obligations does not accompany such schemes, ATD will not constitute an efficient measure. On the contrary, they could set the individual to fail, exposing her potentially to detention as a sanction for noncompliance. Furthermore, those who are the object of ATD should have access to services and support -such as material support, legal aid, and healthcare, even if they are in the community. If not, they risk destitution and exclusion. Access to certain rights, such as legal aid, may be particularly challenging for migrants in the community. In France, for example, for families under the assignation à residence scheme free legal or administrative support is not available, unlike for migrants in detention. 53 The discussion about ATD is the occasion to put such points across to the authorities and provide important indications on how to avoid pitfalls and successfully apply ATD.
Alternatives to detention and the potential further criminalisation of migrants
The risks in the implementation of such schemes, therefore, stem from the different perspectives on what ATD are, and what they aim to achieve. For civil society, problems will arise if the State does not shift to a collaborative approach with migrants from the start, or if it seeks to achieve other objectives through detention than those specified in the law. This is particularly a risk in Europe, as authorities have interpreted ATD narrowly to mean schemes involving a certain number of restrictions or conditions. In fact, most of the existing alternatives to immigration detention in Europe have been largely inspired and transposed from the criminal framework; 54 the only clear legal and practical framework that already existed. The schemes mentioned in the Reception Conditions Directive -reporting, bail, designated residence -have long been used in pretrial criminal detention. 55 Very few schemes -and most notably the family units in Belgium -were specifically developed and designed for migrants. This direct transfer of schemes creates a number of problems.
Alternatives to detention and the perception of crime
First, applying measures used in the criminal framework that are highly symbolic can lead to migrants being perceived and treated as criminals by the society in which they live. This is particularly the case for electronic tagging, a measure used extensively in the criminal context but seldom used in immigration control. Many consider it as an alternative form of detention, because of the lower level of coerciveness it entails. Interestingly, in the pretrial criminal framework in France and Belgium, it is an adjusted sentence that enables the execution of a given sentence outside prison. 56 It is not considered an ATD. Beyond the legal characterisation of this measure, it has been criticised widely for its stigmatising effect and the psychological distress it creates.
In the UK, which is the only EU country that uses electronic tagging on migrants, many testimonials show how an electronic bracelet can be a source of stress and social exclusion. Bail for Immigration Detainees (BID) found that the tagging of 54 As listed by UNODC, alternatives to incarceration in this framework are the following: to appear in court on a specified day; not to engage in particular conduct, leave or enter specified places or districts, or meet specified persons; to remain at a specific address; to report on a daily or periodic basis to a court, the police or other authority; to surrender passports or other identification papers; to accept supervision by an agency appointed by the court; to submit to electronic monitoring; or to provide or secure financial or other forms of security as to attendance at trial or conduct pending trial (bail parents "had a detrimental effect on their children" because the parents could not "attend school sports games or birthday parties with their children, and could not take their children outside the vicinity of their home because" they had to stay nearby so as "to be in the house at certain hours. [ . . . ] Parents also reported that the stigma and restrictions of electronic tagging had contributed to their social isolation [and] that they suffered from stress and anxiety as a result of being tagged".
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While electronic tagging enables the person to avoid detention, it was found to be particularly damaging at both the individual and collective level.
Other alternative schemes could potentially create psychological distress, but little research and evaluation has been conducted on this topic. In the UK, the Refugee and Migrants' Forum published a research in 2007 on the implementation of reporting obligations in Manchester and found that "some people who were reporting monthly felt reporting was just a part of the law and no problem". 58 However, the research also revealed that: "[m]any people recounted experiences of depression, anxiety and fear as a result of going to report at Dallas Court particularly because of the possibility of being detained". 59 This example shows that ATD need to be examined closely. Both the level of coerciveness contained in an alternative scheme and the psychological impact it has on the person, can vary considerably depending on the profile of the person and how the measure is applied. For the reporting scheme, for example, important factors include: the environment (if reporting takes place at administrative facilities, or at a police station); the frequency (daily reporting poses greater challenges than weekly or monthly); and how the authorities impose sanctions for non-compliance. For designated residence, the creation of a non-carceral environment and the provision of services by external actors are essential to create an atmosphere conducive to dialogue. In this respect, building an open centre next to a detention centre, with the threat of being transferred there at any moment, is counterproductive.
The possible extension of control
ATD have been presented as addressing key human rights concerns voiced against detention, while simultaneously preserving States' interests in ensuring that migrants can be "traced", thereby acknowledging one of their core objectives. Although the criminal and administrative frameworks are distinct, in both contexts the function of state control over those on its territory during a given procedure remains the only "authorised" purpose of both pretrial and immigration detention, as well as ATD. The grounds for immigration detention in EU law revolve mainly around the right of the State to temporarily maintain control over the migrant to facilitate or enable an administrative procedure (identification and screening, or return) and if there is a risk of absconding. In criminal law, the justification for submitting people to alternatives to incarceration before trial is also to maintain control over a person, and detention can only be justified if there is doubt that the defendant will appear at trial or that the defendant may cause harm to the community.
In view of how ATD were introduced and are currently applied in the migration field, one could argue that these schemes have often been introduced hastily, without necessarily thinking about the specificities of the migrant population. It is, therefore, important to consider whether these new measures constitute an unnecessary burden for the migrant, who may be traceable already. For example, specific reporting sessions to the police may not be justified if an asylum-seeker has regular contact with the administration through other procedures (e.g. to renew documentation, conduct the asylum interview or receive financial allowances). This is particularly the case when the asylum-seeker or returnee resides in a State-managed reception centre. In this case, the State probably would not need to complement this arrangement with a reporting system, since the person is traceable from the outset. The pertinence of these additional measures of control should, therefore, always be critically considered, knowing that a wide array of means is already available to the state apparatus to trace the movements and activities of people on their territory.
More importantly, it would be necessary to evaluate whether the development of ATD leads to the expansion of control measures targeting migrants. This phenomenon is well known in the criminal context where it has been dubbed the "net widening" problem. 60 It refers to the risk of new criminal reforms, notably through the introduction of alternatives to incarceration, expanding social control over individuals. A report published in 2012 underlines that this has already taken place in the US as:
[M]any ATD programs are used on individuals who have been released from detention or who were never detained in the first place, rather than individuals who would otherwise be detained in a detention facility and for whom the government's goals of ensuring compliance with removal orders and court appearances could be accomplished with alternative measures.
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Most civil society stakeholders interviewed for this article identified this issue as a risk in their country. In France, for example, France Terre d'Asile mentioned the possibility that, following the newly introduced designated residence scheme (assignation à résidence), more foreigners might have restrictions on their freedom imposed because of the weaker oversight by civil society and the judiciary. 62 This new provision in French law also applies to certain groups who are not liable for detention (such as asylum-seekers under a Dublin readmission procedure). Finally, civil society advocates have underlined that the necessity to control does not have to be automatically associated with an enforcement approach and could be tackled differently. 64 However, when detention is initially used as a means to punish, deter, and exclude migrants from society, it is difficult to find avenues to initiate a rational dialogue on ATD. On this point, it has been suggested that, in this framework, one of the reasons why ATD are seldom implemented is that they do not respond to the disciplinary function of immigration detention. 65 In view of the negative experiences described by those migrants submitted to detention, or highly coercive alternative schemes, it appears that some ATD could have a punitive objective too.
The way ATD are developed at national level will, therefore, be revealing of the general approach to migrants and the aims pursued (hidden or apparent). If the aim pursued through immigration detention is punitive and serves a populist political aim, only the most restrictive ATD will be applied, or no alternatives at all.
POSSIBLE WAYS FORWARD
5.1. Promote a strict legal control over detention and alternatives to detention Adopting a principled approach will not only contribute to ensuring that detention remains an exceptional measure, but also that restrictions labelled as "alternatives to detention" are only applied in a regulated framework. In Europe, many countries do not detain asylum-seekers and often place them in open reception centres, in line with the legal provisions contained in EU and international law. Presenting open reception arrangements for asylum-seekers or any policy other than detention as ATD could trivialise the detention of migrants. As Cathryn Costello reminded us emphatically, depriving someone of his liberty should require the strongest possible justification, as it is inherently harmful:
We have reams of evidence of the particular psychological harms of immigration detention. But in some ways, that discussion of the particular harms shows how we have lost our moral compass here -we should not need evidence of particular harm or trauma to understand that depriving someone of her liberty is harmful per se.
To avoid the extension of control measures over migrants, civil society should therefore advocate that ATD should only be considered in the framework of detention. Neither detention, nor alternatives to detention should be applied, if detention is not justified in the first place. 68 When restrictions are involved, the imposition of ATD should, therefore, be closely monitored and benefit from the same procedural safeguards as detention. This includes the right to an effective remedy against a decision imposing an alternative to safeguard control over the quality and legality of the initial decision-making. To support the rule of law in the application of ATD, providing migrants submitted to these measures with legal aid, and strengthening partnerships with lawyers and judges working in this field, are therefore paramount.
Finally, the development of clear guidelines and safeguards for ATD would support fair decision-making and ensure better transparency and consistency in the implementation of such schemes. This need for clearer guidelines applies also at the international level, where the criminal framework is more advanced. Indeed, the UN Tokyo Rules on "Standard Minimum Rules for Non-Custodial Measures" 69 adopted in 1990 on alternatives to imprisonment in the criminal field contain important elements on access to rights and judicial remedies. The UN General Assembly has not adopted similar guidelines regarding ATD for migrants and asylum-seekers. The promotion of such tools nationally and internationally would be an important avenue to explore.
Develop clear objectives and indicators of success
To respond to the challenges described throughout this article, civil society should set clear objectives of what it wants to achieve, in the different contexts, through the promotion of ATD. This will ensure a prompt evaluation of the success or failure of their advocacy strategy.
Currently, it appears that the aim pursued by all the organizations interviewed is to reduce or end the use of detention for migrants through promoting ATD. 70 For BID (UK), ending detention was the final objective but it noted that immigration detention had become an industry that was very difficult to dismantle, notably because of vested interests, including commercial ones. 71 The majority of organizations interviewed considered that a reduction in the number of people in detention would be achieved mostly through the effective implementation of the rule of law that would, in turn, avoid unnecessary and unlawful detention. Possible actions include lobbying for the introduction of a legislative obligation to examine ATD in asylum procedures and improve access to legal representation for undocumented migrants. 72 Other therefore safeguard that, unlike criminals, detention should not be the default position. The following questions could therefore be added to the above list:
6. Is the international legal framework respected -i.e. are migrants detained only as a last resort and do they have only the necessary restrictions imposed on them? 7. Are alternatives only applied when there are valid grounds for detention? 8. Do these alternatives contribute to the criminalisation of migrants in our society?
6. CONCLUSION In recent years, the development and implementation of alternatives to immigration detention have been presented as advocacy objectives in themselves by both civil society and international organizations. Indeed, the overall perception is that this would constitute an intrinsically positive evolution. However, the promotion of ATD contains certain risks that need to be taken into account from the outset.
If the implementation of ATD reduces the number of people unnecessarily detained and makes the decision-making process on detention more transparent and in conformity with international law, their use represents invaluable progress. However, if ATD are only seen as a new set of enforcement measures, without any support given to the persons concerned, and in a direct transfer of the criminal to the migration framework, they could lead to further criminalisation of migrants. Furthermore, their use could expand the number of restrictions imposed on migrants, without necessarily reducing the number of people in detention. Alternatives can serve to ensure a more humane and efficient policy or not, depending on how they are implemented and what objective is pursued by the State. They cannot be effective in isolation. In order to constitute a positive evolution and translate into the respect of migrants' human rights, they must be accompanied by the rationalisation and humanisation of the migration systems in general and the increased transparency of detention practices. Consequently, civil society cannot limit its role to the promotion of these policies. It needs to monitor closely their implementation and contribute to ensuring access to rights and safeguarding dignity for the migrants submitted to these schemes. Through reflecting on their own objectives in this field, the different civil society organizations will be able to position themselves meaningfully both on the advocacy and operational side. In cases of direct involvement in the implementation of ATD schemes, they need to make sure that common ground can be found between their objectives and the objectives pursued by the State. To keep their independence as well as gain the trust of migrants, civil society organizations should be careful not to unwillingly become part of a control apparatus.
